WCLA NEWS

Dear WCLA Member,

Thank you for this opportunity to write to the members of the Illinois
Workers Compensation Lawyers Association. Membership in this organiza-
tion has been a privilege that I have shared with you for more than 20 years. I
thank the WCLA for my continued membership.

By conversation, you have asked for comments regarding any anticipated
changes or happenings at the Commission. I can tell you that some significant
changes are finally on the horizon.

As has been made clear to members of the Commission, I consider it my
primary task to take the Commission, technologically, into the 21st Century.
This will be accomplished when we enjoy a paperless litigation and record
system at the Commission. The need for this change is dictated both by cost
to the taxpayers, as well as compliance with the Illinois Supreme Court Rules
requiring same.

On June 14th, all employers and their representatives (i.e., insurance
carriers and claims administrators) are required to file first reports of accidents
electronically. The current method of filing is by a paper document that we
know as a Form 45. By requiring electronic filing, we will be able to mine the
content of these reports, giving us a best view of the types of accidents and
injuries that are reported in our State. There are approximately 200,000 such
filings per year.

We have also started the process, by which an electronic filing and litiga-
tion system will be purchased and implemented at the Commission. This sys-
tem will be rolled out incrementally, to make its implementation less onerous
and more user friendly.

The current methods of practice will not be abandoned for a paperless
system overnight.

Rather, we anticipate a first step in the filing of singular documents, such
as Applications for Adjustment of Claim and Settlement Contracts. This will
afford all an opportunity to view the system, work with the system, determine
its’ reliability and make suggestions for improvement before the next step is
rolled out.

Eventually, all filings will be made by an electronic process. This will
include Applications, Motions and other Pleadings, and Exhibits. The belief is
that such a system will promote greater efficiency in our practice.

Information, training for the bar and input from the bar will be integral
parts of this project. It is believed that this will be up and running within the
next two years. Additional information regarding this project will be made
available as the process unfolds.

Thank you for this opportunity to advise the membership of these antici-
pated changes.

Sincerely,
Michael J. Brennan
Chairman

Summer 2019
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DETERMINING INSURANCE COVERAGE WITHIN THE CONTEXT OF THE

WORKERS’ COMPENSATION ACT

By Catherine Krenz Doan
Rubin Law Group, Ltd.

In the case of Core Construction
Services of Illinois, Inc. v. Zurich
American Insurance Company,
2019 IL App (4th) 180411 (4th
Dist. 2019), the appellate court
determined whether the insurance
policy obtained by a subcontractor
on behalf of the general contractor
provided coverage for the general
contractor. The court considered
how the exclusive remedy pro-
vision of the Illinois Workers’
Compensation Act interacted with
an injured workers’ pleading and
complaints. The court held that
the insurance company had a duty
to defend the general contractor
because the court must consider the
indemnity portion of the Workers’
Compensation Act when constru-
ing the meaning of the underlying
complaint.

In Core Construction Services of
Ilinois, Inc., Core was a general
contractor for a construction proj-
ect at a State Farm facility. Core
hired Schindler as a subcontractor
to work on State Farm’s elevators.
Schindler was responsible for

the safety and supervision of its’
employees. The agreement required
Schindler to name Core and State
Farm as additional insureds under
the insurance policy. However, the
policy stated that Core and State
Farm would not be insured against
their own acts or omissions. The
insurance policy provided that
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Core and State Farm were insured
with respect to liability for bodily
injury caused in whole or in part
by Schindler’s acts or omissions or
acts or omissions of those people
acting solely on Schindler’s behalf.

An employee of Schindler, Michael
Dineen, sued Core and State Farm
for injuries he sustained while
working at the construction site.
Schindler was not named as a de-
fendant in the case. Dineen alleged
that Core and State Farm were neg-
ligent and their negligence caused
his injury. He alleged failure to pro-
vide a safe work site, failure to plan
and organize escalator replacement
projects, failure to properly sched-
ule staff, failure to inform Schin-
dler that untrained staff would have
access to the site, failure to hold
proper safety meetings, permitting
employees to work in proximity

to the escalator repair site without
warning and failure to use reason-
able care in the exercise of control
over the construction site.

Core tendered the claim to Zurich
for defense. Zurich declined to
defend or indemnify Core as an
additional insured. Zurich argued
that coverage was not triggered
since the injury did not arise solely
out of Schindler’s acts, errors or
omissions.

Core filed a complaint for declar-
atory judgement. It argued that
Zurich was obligated to defend
and indemnify it as an additional

insured. Core added Schindler
as a defendant. Core argued that

Schindler violated its subcontrac-
tor agreement by failing to pur-
chase adequate insurance. Zurich
and Schindler filed a motion for
judgement on the pleadings. They
argued that the policy only provid-
ed coverage to Core when Core
was vicariously liable for acts and
omissions of Schindler. They noted
that the underlying complaint
against Core did not allege any
negligence on the part of Schindler.

The trial court granted Zurich and
Schindler’s motion for judgement
on the pleadings. The court denied
Core’s motion for reconsideration.
Core appealed the decision of the
trial court to the appellate court.

The appellate court reversed the
decision of the trial court. The
court concluded that the trial court
must construe the underlying
complaint within the context of the
immunity provided by the Work-
ers’ Compensation Act. The court
held that the defendants were not
entitled to judgment as a matter of
law because the allegations in the
underlying complaint had to be
read in the context of the immunity
granted by the Workers” Compen-
sation Act. The court stated that it
was not clear from the face of the
underlying complaint that the alle-
gations failed to state facts which
would bring the case within the
insureds’ policy coverage.



Continued from Page?2

The court cited the holding of
Pekin Insurance Company v.
Centex Homes, 2017 IL App (1st)
153601, 72 N.E.3d 831 in support
of its decision. In Pekin Insurance
Company, the court interpreted the
relationship between the Work-

er’ Compensation Act and the
insurer’s duty to defend a claim.
The court stated that the Work-
ers’ Compensation Act gives tort
immunity to the injured workers’
direct employer. Id. Therefore, an
injured work is barred from bring-
ing a personal injury complaint
against his or her employer. Id. As
a result, the direct employer, de-
spite being the insured, is often not
named in the negligence complaint
filed by the injured worker. Id. The
court held that due to the Workers’
Compensation Act, the underlying
complaint does not have to state
that the insured was negligent since
silence relating to the employer’s
acts or omissions may be as a re-
sult of tort immunity. Id.

The facts of Hastings Mutual
Insurance Company v. Blinderman
Construction Company, 2017 Il
App (1st) 142473, 91 N.E.3d 439,
were similar to the facts of Core
Construction Services of Illinois.
In Hastings Mutual Insurance
Company, the subcontractor was
required to obtain insurance for the
general contractor. Id. The insur-
ance policy excluded coverage for
the sole negligence of the general
contractor. Id. One of the subcon-
tractor’s employees was injured
while working. Id. The worker
filed a complaint against the gener-
al contractor for negligence and did

not name the subcontractor in the
complaint. Id. The insurance com-
pany argued that it did not have

a duty to defend the case since it
arose out of the sole negligence
of the general contractor. Id. The
court held that the insurance com-
pany was required to defend the
case since the Workers’ Compen-
sation Act barred recovery against
the subcontractor, the injured
worker’s direct employer. Id.

In Core Construction Services of
Illinois, the court noted that Schin-
dler was a subcontractor of Core.
Dineen alleged negligence on the
part of Core and State Farm. The
negligence included allowing un-
fettered and unrestrained access to
the work site, which caused Dineen
to be injured. Dineen did not allege
negligence on the part of Schindler.
The court citing Pekin Insurance
Company stated that * ‘the allega-
tions of the underlying complaint
must be read with the understand-
ing that the employer may be the
negligent actor even where the
complaint does not include allega-
tions against the employer.”” The
silence with regard to the possible
omissions of the employer must
be understood as a possible result
of the tort immunity for employers
under the Workers’ Compensation
Act and should not be a basis for
refusing to defend an additional
insured.

The court found that when the
allegations in the underlying
complaint were liberally construed
in favor of the insured, then the
potential existed that Schindler’s

acts or omissions caused Dineen’s
injuries. The court stated that the
complaint alleged that Core and
State Farm “failed to provide a
safe, suitable and proper work
site” and “failed to use reasonable
care in the exercise of control over
the construction work related to
the escalator.” The court noted
that pursuant to the subcontractor
agreement, Schindler was respon-
sible for the work on the escalator
and the safety and supervision of
the employees. Accordingly, the
court found that it was possible
that Schindler “failed to provide a
safe, suitable and proper work site”
and “failed to use reasonable care
in the exercise of control over the
construction work related to the
escalator.”

Since it was possible that Schin-
dler’s acts or omissions caused
Dineen’s injuries, the court held
that Zurich had a duty to defend
Core in the underlying law suit.
The silence in the complaint
regarding Schindler’s possible
negligence must be understood as
the possible result of tort immu-
nity for employers and not as a
basis for Zurich to refuse to defend
Core. Therefore, the court found
that the trial court erred in granting
Zurich and Schindler’s motion for
judgement on the pleadings. The
case was remanded back to the trial
court for further proceedings.

The holding in Core Construction
Services of Illinois indicated that it
is necessary to construe the under-
lying complaint liberally. Further,
where the case arises out of a
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Why do more plaintiff attorneys refer their clients to
PCF than any other funding company?

We are the largest supporter of Trial lawyers associations in the country andthe largest funding
company supporter of the WCLA.

We do no mass media advertising and pass the savings onto your clients.We therefore charge
around half what our competitors charge.

We wire funds into your client’s account at no extra charge. Our competitors often charge over
$100 for that same service.

Easiest streamline process with just one call, text, or email with case information. No faxes!

We were the first and are the largest licensed finance company in the country
providing advances to injury victims. Call today to speak with a
Preferred Capital Funding representative.

Alabama ¢ Arizona ¢ Colorado ¢ Florida * Georgia * Illinois * Indiana

Iowa ¢ Louisiana * Maine * Michigan * Mississippi ®* Missouri * Nebraska ¢ Nevada ¢ Ohio
Oklahoma ° Oregon * Tennessee * Texas * Utah « Washington « Wisconsin * Wyoming

1-800-992-9615
Text case information to 1-312-313-8008
www.PCFCash.com
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work related injury, the underlying

complaint must be read with an un-
derstanding of the Workers” Com-
pensation Act. Specifically, since
the Workers” Compensation Act
precludes an injured worker from
filing a negligence case against

his or her employer, the complaint
will not name the employer as a
defendant or allege negligence on
behalf of the employer. The lack of
alleged negligence in the complaint
should not be taken as an indi-
cation that the employer was not
negligent It is only an indication
that the injured worker is barred
from claiming that the employer
was negligent.

MIDWEST

ATHLETICO

PHYSICAL THERAPY

THE FIRST &%

48 HOURS

ARE THE MOST IMPORTANT

That's why we're fully committed to providing
initial evaluations within 48 hours. We have
more than 400 convenient locations.

We are open early. We are open late.
We do whatever it takes.

For over 25 years we've been dedicated to
providing top quality work rehabilitation care
when you need us most.

To schedule Work Comp patients or services,

including FCEs and Work Conditioning:

Call - 888-8-WORK4U
Email - Work4U@athletico.com
Visit - www.athletico.com/Work4U

ORTHOPAEDICS
at RUSH

CHICAGO
(BULLS) % E
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It is very common to hear about

an athlete receiving a concussion
while playing a game. We typically
think of sports when we hear the
word concussion, but this is not the
only environment where you can
suffer a concussion. Concussions
are common injuries that can occur
in the work place as well as on the
field of a sporting game.

Let’s take a look at some quick
facts about concussions:

. Nearly one out of every
four concussions occur in the
workplace — concussions account
for 3% of all work-related injuries.
. Falls are the most common
cause of workplace concussions,
followed by vehicle accidents.

. Construction and manufac-
turing workers are the most likely
to suffer a concussion. Service
industries (including health care)
also have a high ranking.

Anthony Savino, MD, joined Illi-
nois Bone & Joint Institute (IBJI)
with the mission to improve the
lives of concussion patients and
progress the evolving science on
concussion management.

So, what is a concussion? Savino
provides more information on what
you need to know about concus-
sions in the workplace.

“A concussion is a brain injury
caused by movement of the brain
within the skull. This can then be
followed by a variety of possible
symptoms which can include head-
aches, sensitivity to light or sound,
foggy thinking, changes in sleep,
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and feeling ‘not quite right,”” Savi-

no anSwers.

These symptoms typically start
immediately following impact,
however they may be delayed by
up to 48 hours. This means that
employees may report symptoms
up to two days after an injury.

Concussions are often misunder-
stood. Here are the facts:

. A worker does not need to
be hit in the head to suffer a con-
cussion. It can be caused by an
impact to the body or any quick
movement of the head such as
whiplash caused by a car accident.
. A worker does not need

to be “knocked out” or lose con-
sciousness to have a concussion.
In fact, it is uncommon for this to
happen.

. A worker does not need to
have loss of memory or amnesia to
be diagnosed with a concussion.

While the symptoms of concus-
sions may be severe, they are
treatable in the right hands. Since
there is no single objective test
to diagnose a concussion, proper
early diagnosis by a concussion
specialist is vital to an optimal
outcome.

An appropriate concussion evalu-
ation at minimum should consist
of a detailed history, neurological
examination and comprehensive
management plan. Additional test-
ing, including imaging, neuropsy-
chological testing or therapies such
as cervical or vestibular therapy
may also be recommended on a
case by case basis.

Additionally, ensuring an appro-
priate workplace reintegration plan
has shown to decrease time lost
away from work. Reintegration
should include job modification,
accommodation for treatment
needs, a gradual RTW strategy,
continued workplace commitment
to safety, and ongoing communica-
tion with the health care provider.

If there is concern that a concus-
sion has been suffered, an evalua-
tion should be scheduled as soon
as possible.

Visit ibji.com to learn more about

IBJI’s commitment to long-term
brain health.

NOT A WCLA
MEMBER?

JOIN or RENEW?

CLICK HERE
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Hinsdale
Orthopaedics

877.924.6272

Bilingual services are available.

Our expertise includes careful evaluation of injury causation,
timely turnaround of Work Status reports (within 24 hours of office visit),
and providing the latest in cost effective treatment options.
We offer same day or next day appointments.

1200 South York Rd., Suite 4110, Elmhurst, IT. 60126

550 West Ogden Ave., Hinsdale, IL. 60521
951 Essington Rd., Joliet, IL. 60435

2940 Rollingridge Rd., Suite 102, Naperville, IL. 60564
1870 Silver Cross Blvd., Suite 200, New Lenox, II. 60451
4700 Gilbert Ave., Suite 51, Western Springs, IL. 60558
1010 Executive Ct., Suite 250, Westmont, IL. 60559

8141 Calumet Ave., Munster, IN 46321

www.hinsdale-orthopaedics.com

630.279.2401
630.323.6116
815.744 4551
630.579.6500
815.462.3474
O8S BTEITS
630.920.2350
219.961.9480

Oasis Financial provides legal funding to clients.

Co-founded and run by personal Injury attorneys,
Oasis Financial created a unigue process
that caters to your client's needs.

0,

==

E-Sign | No Document Review

Client can sign contract on maobile device

)
2/

Assigned Attorney Contact

There is one point of contact that is
always one call away

(3)

Cashin _24 Hours

« Western Union® to one of 500,000 outlets
« Bank wire to client’s account

Learn more about how it works.
Go to: www.oasisfinancial.com/direct

@asis

[LLINOIS ORTHOPEDIC NETWORK Financial &2,

an essential element of healthcare

s wery comnmren for us te previde clients with pre-ssettizrment funding the sameday
The avemge tansmcticn Ehkes about 24-42 hours, from applicafion e cash in hand.
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AND SUBROGATION SPECIALISTS

MASSIVE: Medical and Subrogation Specialists offers the most accurate,

reliable Medicare Set-Asides and Lien Resolution services in the country.

Our team of attorneys, nurses and analysts provide the expertise for all
parties to come together and reach the right settlement numbers.

MEDICARE SET-ASIDES LIEN RESOLUTION

» Accurate and timely MSAs to » Fastest, most efficient reduction
ensure Medicare compliance schedules for Single Event and
and protect you from liability Mass Tort

» CMS approval when requested » Fully transparent online portal

offers 24/7 case updates

» Special discounted prices for > Success based fees with
WCLA Members no upfront costs

Advocacy through expertise: The MASSIVE Advantage

“The usefulness is simple. In order to establish future medical costs, we need to utilize
someone with the appropriate background to develop it for us. This is where MASSIVE
comes in. | take your itemized cost report and am able to establish what the future
medical cost is for settlement purposes instead of guesstimating.”
- Jon Mincieli, Partner
Meyers & Flowers

Proud Supporter of:

& 833.466.2774 WCI A

® COMASEIVIECON o e

ATI Physical Therapy

For more than 20 years,
ATl has been a trusted leader for
millions of patients nationwide.

For a complimentary screening or to find a
location near you, call 855-MY-ATIPT or visit ATlpt.com

The Patient Advocate Pharmacy®

Better Patient Outcomes...

m m u E @ ATI ¢ Reduced Administrative Work

©2019 ATl Holdings, LL and it subsidiaris. Al ights reserved. PHYSICAL THERAPY

Matter to Everyone

As a specialized home delivery pharmacy,
we support injured workers from injury to
recovery. We're committed to delivering the
industry’s highest quality pharmacy care
management services by partnering with the
treatment team, attorneys and payers to
achieve superior return to work results.

o Detailed Reporting Capabilities

o Continuity of Care Program

o Electronic Billing at In-network
Discounts

¢ Catastrophic Case Management At IWP, we believe medication management

and patient satisfaction help drive better
results - and to IWP better outcomes matter
to everyone.

e Team of Pharmacists Specialized
in Pain Management

® 0 000000 O0OOGOGOEOGOEEOEOSEEOS OO

www.IWPharmacy.com
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DON’T DULL
THE PAIN.
TREAT IT.

EVIDENCE-BASED
OPIOID ALTERNATIVE

,\/‘\ PREFERRED MED NETWORK

‘ Bringing doctors and accident victims together.

ONE CALL

and your injured clients see a top medical
provider the same day!

Our network includes hospitals, top orthopedic & neurosur-
gery groups, pain-management doctors, surgery centers
and most specialties sought by injured clients.

WHY ATTORNEYS USE PMN: @HU]HVB 79

www.h-wave.com * Advances in Th

m Top medical providers willing to treat
your clients on a lien

B Conveniently located near your client

B We make sure appointments are kept
or you will be notified

B Free medical records*

B We help resolve medical liens
when needed

*when available

Start sending your clients today!
312.533.4606 or referral@PreferredMedNetwork.com
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Suisse Bancorp is going paperless! We will extract case details from your
client and follow up with attorney via email or phone to verify information is
correct. No more faxing back and forth and no more time consuming sheets
need to be filled out. Suisse Bancorp has simplified the loan process to

ACCOMMODATE YOUR SCHEDULE.

Suisse Bancorp has over ten years of experience in the lawsuit loan industry
and the level of customer service you deserve. We will make sure your first
client referral..won't be your last.

SUISSE BANCORP

YOUR SINGLE RATE LAWSUIT LENDER©

Wwww.suissebancorp.com
630.571.4101

MIDWEST SPECIALTY
PHARMACY

0 ILLINOIS
"N 5ONE & JOINT
’ ~ INSTITUTE®
Move better. live better,
Work better.

Known for our integrity and efficiency, IBJI performs medical evaluations
critical to litigating workers' compensation cases:

» Independent Medical Exams
* Independent Functional Capacity Evaluations

* Record Reviews (IBJI works directly with physicians’ offices to
gather all critical documentation)

With more than 100 board-certified and fellowship-trained physicians
and surgeons focused strictly on musculoskeletal health, and 20+ offices
across the greater Chicago area, we offer the convenience and clinical
expertise to effectively and proficiently serve you and your clients’ needs,

Visit http://www.ibji.com/workers-compensation-ime or call 847-954-7698.

Orthopedic Care | Rheumatology | Rehab | MRI | Immediate Care
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Protecting government benefit eligibility & threats of misappropriation
for individuals who are severely disabled and unable to work.

* No delay in settlement, trust set-up before or after
settlement*

* Low cost non-profit trustee

» Free phone consults, help with spend-downs, state
agency trust notifications, & other resources

* No minimum funding, structures & MSA’s welcome

INSTITUTE » No annual administration fees for MSA's
« Trust can be set-up almost instantly, via phone or
Est.1994 onsite visit
*

Trust must be set up in advance when funds are being
structured

Providing education and resources to the professional community serving the most vulnerable
individuals in our society

Special Needs Trusts | Settlement Management Trusts | Minors Trusts

(855) 278-7681 www.cptinstitute.org

Upcoming Events

For details and registration, visit our website.

July 25 - Brown Bag Lunch - 12 pm, Randolf Center, Chicago

July 25 - YLS Happy Hour - 5:30 pm, Bodega, Chicago

August 9 - Annual Golf Quting - Crane’s Landing Golf Club at Lincolnshire Marriott Resort
August 29 - Brown Bag Lunch - |2 pm, Randolf Center, Chicago
September 26 - Brown Bag Lunch - 12 pm, Randolf Center, Chicago
October 31 - Brown Bag Lunch - |2 pm, Randolf Center, Chicago
November 7 - Nomination Meeting - 5 pm, Latinicity, Chicago
November 21- Brown Bag Lunch - 12 pm, Randolf Center, Chicago
December 6 - Holiday Party - 5:30 pm - The Art Institute of Chicago
December 12 - Election Meeting - 5 pm, Latinicity, Chicago

December 19 - Brown Bag Lunch - 12 pm, Randolf Center, Chicago


https://wcla.info/events

