THOUGHTS FROM
M THE PRESSIDENTT’S CH
HAIR
It has been said that life is not so short that there is not always time enough for
civility and professionalism. As members of the Bar, we are asked to comport
ourselves in accordance with this maxim. We practice in an area of litigation
which presents innumerable stresses and strains on petitioner and respondent
attorneys alike. Nonetheless, our duty to conduct ourselves in a dignified manner
must not be forgotten. Indeed, as Abraham Lincoln once quipped, “a drop of
honey catches more flies than a gallon of gall.” As we engage in discourse with
one another, be mindful of this sage advice from Honest Abe.
Our commitment to civility and professionalism should not only be extended
to practitioners but also to those serving in an administrative capacity at
the numerous hearing sites -- be they affiliated with the Illinois Workers’
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Compensation Commission or not. We are guests at many of the venues. Insolent
conduct will only encourage our gracious hosts to withdraw their hospitality and
send us packing.
Finally, our strive for civility and professionalism should be reflected in our
attire. While casual dress certainly lends a degree of comfort, one may question
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whether it confers the stature so deserving of practitioners in our field. After
all, the dignity we exhibit as professionals will be reflected in the respect we are
accorded by others. Consequently, attorneys appearing at the hearing sites are
encouraged to dress accordingly.
If we are all so mannered, our practice will forever be held in high esteem.
Collectively, let us achieve a level of civility and professionalism worthy of our
ranks.
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Sincerely,

Michael F. Doerries

Interested in submitting an article?
Contact John Castaneda at jcastaneda@
cac-law.com
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Determining Causation When
Mechanism of Injury Isn’t Obvious
By: Cindy Rega,
PT, MS HSA, CEAS II
Vice President of Industrial
Rehabilitation, Accelerated
Rehabilitation Centers
Depending on state law, workers’
compensation benefits are paid out
for aggravation of a pre-existing
condition and for accidental injuries
that are caused by the employee’s
work. Certainly, the causal connection is easier when there is a specific
incident that correlates to the injured body part(s). However, causation can be convoluted when there
is an insidious onset of pain or when
the reported subjec¬tive complaints
aren’t consistent with the work process and/or worker methods. This
latter scenario is when the science of
ergonomics should be incorporated
into the treatment plan to uncover
the causal connection, because it is
truly an objective determination.
The best place to start is for all parties to determine wheth¬er the job
meets the “Standard Action Trigger.” Does the employee’s job routinely involve, on one or more days
a week, exposure to one or more
relevant risk factors at the levels described in standardized ergonomic
assessment tools?
Some of the most reputable ergonomic assessment tools that are
utilized by ergonomic specialists
include:
•

Revised The National Institute
for Occupational Safety and
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•

•

Health (NIOSH) lifting guide
lines
Washington Industrial Safety
and Health Act (WISHA) check
list for work-related
musculoskeletal disorders
Occupational Safety and Health
Administration (OSHA) Washington Administrative Code
(WAC) 296-62-05174

time spent at the workstation per
day and week, tenure of the employee performing this job, hourly
schedule and breaks, frequency of
overtime, etc. The comprehensive
ergonomic analysis for causation
should incorporate cycle times, rest
recovery times, grip/pinch dimensions and forces, lifting loads, push/
pull forces, goniometric measurements of body parts, and vibration
force and exposure time.

Appendix B
• Auburns engineers’ moderate &
Despite the rise in upper extremity
high risk surveys
work-related injuries in many states,
• Rapid Upper Limb Assessment
the most misunderstood causal con(RULA)
nection cases revolve around Carpal
The scope of any ergonomic as- Tunnel Syndrome (CTS). CTS is
sessment is to identify the extent not caused by a job that merely inof the exposure of the following volves high frequency movements
(i.e., typing), but must be related to
musculo¬skeletal risk factors:
one of the following combinations:
• Repetition
• Force
• Repetition with grip force: >
• Awkward Posture
25#
• Contact Stress
• Repetition with pinch force: >
• Vibration
7.5#
The exposure must meet or exceed • Repetition with vibration: mespecific thresholds in terms of freters per second squared and time
quency, duration, joint angle, forcin hours in hazard zone
es, surface area, and height in order
to be considered a contributor to the The forces noted above, in combination with the repetitive motions
musculoskeletal disorder.
In the investigative process, the er- noted below (taken from the Auburn
gonomic specialist needs crucial in- Engineers Moderate and High Risk
formation from the employer to de- Survey) are suggestive of a causal
termine the frequency and duration connection between the job or work
components of the relevant risk fac- task(s) and the Carpal Tunnel Syntors. Some of the key components to drome.
gather from the employer include:
productivity standards, amount of
Continued on page 3

Causation,, continued from page 2

Moderate Risk - Auburn Engineers
Excessive Repetition:
• Fingers 4000
• Hands 2000
• Elbow/Forearm 1000
• Shoulder 300
Multiple causation cases have been resolved through Ergonomic Analysis
when the mechanism of injury is not clear. Attorneys, employers, insurance
carriers, and physi¬cians have utilized the expertise of ergonomic specialists to determine whether an injury reported at work is caused by the performance of specific job tasks. Ergonomic Analysis utilizes an objective,
scientific approach to causal connection, which is invaluable to all parties.

Annual Medical
Seminar
Friday, September 14, 2012
8:00 a.m. – 12:15 p.m.
Chicago Cultural Center
77 East Randolph
(Sidney Yates Gallery, 4th
Floor)
Chicago, Illinois 60602
3.0 HRS. General CLE CREDIT

If you are interested in resolving a difficult causation case, contact Accelerated Rehabilitation Centers at
877-97-REHAB (877-977-3422) or visit www.acceleratedrehab.com.

Click below to RSVP
http://events.constantcontact.com/register/event?llr=orvqa
sdab&oeidk=a07e6aknxdq2dc859bc

AGENDA & FACULTY
8:00 a.m.
Continental Breakfast & Check-in
8:30 – 8:45 a.m.
Opening Remarks & Introductions
Michael F. Doerries, WCLA President
Frank A. Sommario,
WCLA Vice President -Moderator
8:45 - 9:30 a.m.
- Return to Work Issues after Traumatic
Brain Injury (TBI)
James A. Young, M.D.
9:30 - 10:15 a.m.
Evolving Technologies in Spine Care:
Application to the Injured Worker
Alexander J. Ghanayem, M.D.
10:15 - 10:30 a.m.- Break
10:30 a.m. - 11:15 a.m.Shoulder Care Update 2012
Charles Carroll, IV, M.D.
11:15 a.m. - 12:00 p.m.
- How Knee Injuries Affect the Workers’
Compensation Patient
Howard I. Freedberg, M.D.
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Authorr of “SStolen Glory”
By Peter Stavropoulos
It was the middle of the Cold War, Russia wanted to show its dominance in
sports and that Communism was the
right way to live life. An unprecedented series of events handed them a gold
medal they did not deserve.
A lot of people don’t know the true story behind the 1972 Olympic Basketball
Team’s gold medal game, and the travesty that occurred. Now, WCLA member “Taps” Gallagher has brought it to
us in his new book.
It makes sense that many don’t know
the story of the basketball team given
the horrible tragedy that occurred. Just
days before the game was played a terrorist attack occurred that resulted in the
killing of 11 Israeli athletes and coaches. The games were nearly cancelled
after that; rightfully so, the terrorist attack is the most memorable event of the
1972 Munich Olympics.
Taps has worked on bringing to light
the plight of the 1972 US Basketball
Team since 2007, and the book is, quite
simply, amazing. While its primary focus is on the game itself, it also deals
with the political climate at the time
and how that impacted the outcome of
the game and the appeal.
For those of you who don’t know, this
game “ended” three times. Despite
the fact that the clock ran out twice,
the Russians were granted 3 chances
to make the final, and winning, shot.
The third time was the charm when a
pass was thrown the length of the court
and the Russians scored as time finally
expired for good putting the Russians
up one point for the gold medal. The
president of FIBA, R. William Jones,
kept putting time back on the clock and
giving Russia possession after possession.
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The US Team couldn’t believe what
happened to them, and their 12 silver
medals lay unclaimed as they refused
to accept them due to the way the game
ended. Taps interviewed all 12 players from the team, and also interviewed
coaches such as Johnny Bach and Bobby Knight (who was “combative” for
the 2 ½ hour interview), for the content
of this book.
When asked what prompted him to
want to write this book, Taps relayed
the story of meeting one of the members of the team, Kevin Joyce, through
a friend in 1975. While talking to him,
Taps said to him, “If I ever become a
lawyer I want to try and get you guys
your gold medals.” Always true to his
word, Taps has not only written this
book but is also petitioning the International Olympic Committee to issue the
US players a duplicate gold medal. He
is not asking the IOC to strip the Russians of their medals.
When he was ready to undertake the
task, Taps contacted Joyce and asked
for his help in getting all 12 of the players to cooperate with writing the book.
Taps was only going to write the book
if all 12 players would be a part of it.
After contacting and interviewing 11 of
the players, the last player declined to
participate: Doug Collins. Not a man
to be deterred, Taps reached out to some
NBA players he knows and, with their
help, got Doug Collins to participate.
As he worked on the book, the story
really grew and he realized how big
it was. Taps said before he started his
research he only knew “about 50%”
of the story, and now he has been told
that he knows more about the complete
story than anyone in the world.
Taps watched the game by himself
in the basement as it aired, and when

asked about his reaction at the time
said, “it was the only time in my life
I wanted to kick the TV in. If we had
remotes in those days, it would have
shattered against the wall.” In preparation for writing the book, he watched
the game about 25 times. A really interesting fact is that there is no recording of the entire game. Of the two 20
minute halves, only 9 minutes of the
first half was shown (and is available)
and 14 minutes of the second half was
recorded.
After watching the available footage
again, Taps recalls, “I had a similar reaction [to when he first saw the game
in 1972], but didn’t remember the exact ending. I didn’t remember the Russians had 3 chances to win the game.
The US should never have gone back
on the court the third time, but they
were threatened with forfeit and Olympic ban.”
Aside from the way the game ended,
the second most controversial point to
come out of the game is the decision
of the US Team to refuse to accept the
silver medal. When the IOC heard that
they were not going to appear on the
medal stand, the event was moved from
the main stadium to a smaller venue. I
asked Taps what his opinion is on this
decision: “I agree with their decision.
Interviewing all the people I did for the
book, I heard various viewpoints. But
the players weren’t going to be railroaded. If they would have lost fair and
square, that would be one thing. They
should expect to have a game refereed
the right way and performed in accordance with the rules and they didn’t get
that.”
Despite the problems that still exist
with refereeing and judging, the Olympics are different now than they were
during the Cold War. As Taps put it,
Continued on page 7

Taps, continued from page 6

“It’s changed for the better. The athletes now train in the US, and there are
World Championships. They also play
together in the NBA. There’s not as
much animosity. We even have a Russian owner in the NBA.”
One striking thing is how humble the
players are, and how they are not bitter despite the fact that they are all still
clearly upset by what happened. According to Taps, the “best interview
was Doug Collins. He was really emotional, he cried, he had a lot of good
stuff to say. Four of the twelve guys
cried when I interviewed them. I never
met 12 more humble, spiritual guys.
They’re really cool. Bobby Jones said
he was glad the Russians got them, because they were able to help their families.”
Even though they were not treated fairly and were denied the gold medals that
were rightfully theirs, these men demonstrate what it means to be an Olympian. They are getting together as a
group of 12 for the first time since Munich on August 25, 2012 in Lexington,
Kentucky. Taps, of course, is invited.
The man that brought the 12 players
together again 40 years later is also
moving forward with his promise to get
the gold medals for the team. “According to FIBA, if I get an affidavit from
the ref that he was intimidated by the
President of FIBA, the IOC will award
a gold medal. There’s a good chance
we can get it done. Our main argument,
as explained in the book, is that the appeal they had was not legitimate. We
would argue it in Switzerland, and if I
can do it and come back on the plane
knowing I got them for these guys that
would be the coolest thing I have ever
done in my life.”

WCLA Youn
ng Laawyeers Seectioon
Inttrodu
uctioon & Even
nts
The Young Lawyers Section
(YLS) of the WCLA was established with the goal of introducing
younger Workers’ Compensation attorneys to the members and benefits
of the WCLA. Since its inception,
the YLS has hosted Happy Hours,
Continuing Legal Education events,
Charity Fundraisers, and other social events in order to bridge the gap
between the industry veterans and
those new to the practice. Young
Lawyers Section events are not
held exclusively for lawyers under
a certain age and all members of the
practice are encouraged to attend.
We encourage all WCLA members and members of the Workers’
Compensation practice contemplating joining the WCLA to attend the
remainder of our events this year.
On September 13, 2012, the YLS
will be hosting the WCLA’s brown
bag lunch seminar. Later that evening, the YLS will be offering refreshments at the WCLA tent at Race
Judicata. Race Judicata is a 5k run/

walk benefiting the Chicago Volunteer Legal Services Foundation.
The WCLA will pay the registration
fees for the first 25 WCLA members
who wish to participate in the Race
Judicata 5k. Please contact Dan Simones (drsimones@wmlaw.com)
if you wish to register. Regardless
of whether or not you participate in
the 5k, all WCLA members are welcome to stop by the WCLA tent for
pre- and post-race refreshments.
In addition to the aforementioned
events, the YLS will be hosting
a Happy Hour this fall and will
sponsoring a holiday toy drive in
the winter. More details for those
events will follow shortly.
If you are interested in becoming
involved in the WCLA Young Lawyers Section, please contact Dan Simones (drsimones@wmlaw.com),
Michael Powlisz (msp@roddylaw.
com), John Walker (jwalker@kfeej.
com), or Brandon Hall (bhall@
chnm-law.com).

If you want to purchase a copy of the
book, you can email Taps or go to www.
stolenglorythebook.com,
gmbooks.
com, or amazon.com for the Kindle
book or hard copy.
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By: John P. Bergin
Braun Lorenz & Bergin, P.C.
The controversy surrounding
repetitive trauma carpal tunnel
claims at the Menard Correctional
Center led to amendments to the Illinois Workers’ Compensation Act,
as well as an audit ordered by the
Legislature. The State audit found
that the Menard facility had the
most claims of any corrections facility during the timeframe of 2007
to December, 2010, with 869. The
claims at Menard resulted in more
than 30 million dollars in paid benefits. Many of these claims resulting in awards and settlements were
due to repetitive injuries with an
allegation of development of carpal
tunnel syndrome.
Recently, this controversy was
resurrected when the Illinois Workers’ Compensation Commission
in Tracy Howell v. SOI/Menard
Correctional Center, 09 WC 39531,
12 IWCC 48, affirmed a decision
of Arbitrator Nalefski, who found
that the Petitioner sustained repetitive/cumulative trauma injuries
to his feet, as a result of his job
duties as a Correctional Officer at
the Menard facility, requiring the
Petitioner to stand, walk, and climb
stairs. The Arbitrator found that
this activity placed him at a greater
risk of injury than that to which the
general public is exposed.
The decision received backlash
from bloggers and commentators,
including the Editorial Board of the
Bellevue News/Democrat which
stated in a June 8, 2012 editorial, “The Commissions decision

would result in a ‘gold rush’ of new
claims.”
In his decision, Arbitrator Nalefski noted that the Petitioner had
been a Correctional Officer assigned to patrol for Respondent,
Menard Correctional Center, for 15
years. Petitioner testified that he
was on his feet 80 to 90% of each
day, which required him to walk
on concrete and metal stairs. The
Petitioner testified that he wore a
pedometer, which showed that on a
slow day he would walk anywhere
from 3 to 5 miles and up to 8 to 10
miles on a busy day.
The Petitioner testified that he
noticed pain in his feet and ankles,
and eventually saw his treating
physician. Petitioner was referred
to an orthopedic foot surgeon, who
diagnosed Achilles tenodesis, and
eventually recommended surgery.
As noted, the Arbitrator found that
the Petitioner sustained repetitive/
cumulative trauma injuries to his
feet as a result of his job duties
with Respondent. The Arbitrator
noted this activity placed him at a
greater risk of injury than that to
which the general public is exposed. The Arbitrator further noted
that the Commission has made
similar findings concerning Correctional Officers on patrol in the past.
The Arbitrator awarded 16 weeks
of TTD and medical expenses, in
the amount of $62,062.11. Tracy
Howell v. SOI/Menard Correctional Center, 09 WC 39531, 12
IWCC 48.The hearing was under
Section 19(b) and permanency was
not awarded. The Commission on
Review affirmed and adopted the

decision of the Arbitrator without
comment or analysis.
One commentator stated that,
“repetitive walking” has joined the
list of occupational hazards in Illinois. However, Arbitrator Nalefski was correct in his decision that
repetitive walking has been previously found to be compensable
under the Act under the repetitive
trauma theory.
In Kazimiere Wiechert v. General
Motors, 97 WC 13188, 00 IIC 841,
the Commission reversed the decision of the Arbitrator, finding that
the Petitioner sustained an injury
that arose out of her employment
with Respondent. The Petitioner
alleged that her work at Respondent’s warehouse required “constant walking.” Petitioner felt that
she would walk an average of 7 to
9 miles per day on a wood floor.
She also stated that the warehouse
also had a concrete floor and she
would have to push a picker truck
while picking the parts, and would
sometimes have to climb stairs. In
that particular job, the Petitioner
estimated that she would walk 9 to
12 miles per day.
Petitioner testified that she began
to develop pain in the bottom of
her feet and in her toes. Following
the surgery she was off work, but
then returned to regular duty. Later
she developed more symptoms,
and eventually in 1996, her physician told her that her condition was
work-related. Her physician testified on behalf of the Petitioner that
the Petitioner’s condition could
have been aggravated by her repetiContinued on page 12
Page 11

Menard, continued from page 11

tive walking at work, or her condition may have been accelerated by
this walking.
The Commission found that the
Petitioner proved a causal relationship between her foot injuries and
repetitive and excessive walking
on concrete floors at work. The
Commission noted that an injury
arises out of the employment if it
involves a risk connected with or
incidental to the employment so
that there is a causal relationship
between the employment and the
accidental injury. Warren v. Industrial Commission, 61 Ill.2d 373,
335 N.E.2d 488 (1975). The Commission noted that the facts must
show that the employee is subjected to an increased risk of injury
and that her work accident need
not be the sole or even the major
cause of an employee’s disability,
but only that the accident must be
a causative factor in the disability.
County of Cook v. Industrial Commission, 68 Ill.2d 24, 11 Ill.Dec.
546, 368 N.E.2d 1292 (1977).
The Commission stated and
acknowledged that walking is an
activity most people do on a daily
basis and generally would not be
considered an increased risk, but
the Commission stated in this case
that here, “… the Petitioner was
subjected to an amount and duration of walking to which the general public clearly is not normally
subjected.” This, therefore, constituted an increased risk of injury,
and therefore, the Petitioner’s injuries arose out of and in the course
of her employment. Kazimiere
Wiechert v. General Motors, 97
WC 13188, 00 IIC 841.
Some bloggers reviewing the
Howell case have stated, “Repetitive walking” has joined the list
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of occupational hazards that could
earn you Workers’ Compensation
benefits in Illinois, according to
news reports. Another commentator stated, “A Workers’ Compensation Commission in Illinois has
ruled that repetitive walking is now
a compensable Workers’ Compensation injury.” This commentator
also argued that walking was once
considered good for you, but is
now considered a compensable
Workers’ Compensation injury.
The commentator for the note
stated, “In these difficult times, the
addition of a new condition such as
“repetitive walking” is not likely to
help matters.”
The Howell case has certainly
stirred some reaction. However,
the finding in Howell is not new
and is a representation of the many
repetitive trauma cases that have
been found compensable in Illinois.
This decision might have been
overlooked but for the fact that it
involved the Menard Correctional
Facility, an employer that generated
such controversy with the large
number of CTS claims in the 20072010 timeframe.
Some of the reaction to the
Howell decision reflects the great
scrutiny and attention the Illinois
Workers’ Compensation Commission, as well as the Workers’ Compensation practice, receives. The
Howell, decision, however, is not
ground-breaking and is consistent
with the Commission decisions in
the past.
One blogger compared the
decision to a Monty Python skit.
However, the Howell decision is
not an elusive shrub in the forest,
but a decision based on Commission precedent.

WCLA
Upcoming
Events
THURSDAY, SEPT. 6
MCLE Lunch Program
Noon
JRTC Assembly Hall
James R. Thompson Center
100 W. Randolph, Chicago
THURSDAY, SEPT. 14
8 a.m. - 12:15 p.m.
Annual Medical Seminar
Chicago Cultural Center
Sydney R. Yates Gallery,
Fourth Floor
Chicago
WEDNESDAY, SEPT. 19
Board Meeting
11:45 a.m.
TUESDAY, OCT. 2
MCLE Lunch Program
Noon
JRTC Assembly Hall
James R. Thompson Center
100 W. Randolph, Chicago
WEDNESDAY, OCT 24
11 a.m. - 2 p.m.
Appellate Court Luncheon
Union League Club Chicago
65 W. Jackson Blvd
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A Great Day on the Links
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